IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN A. SENESE
CViL ACTI ON

Plaintiff
V.
NO. 01-5190
KATHLEEN G JOHNSTON
Def endant
Newconer, S.J. August , 2002

OP1 NI ON

Presently before the Court is Plaintiff’s Mdtion for a
New Trial and Defendant’s Response. For the reasons stated

below Plaintiff's Mdtion is denied.

BACKGROUND
Plaintiff, Kathleen Senese, brought suit against
Def endant, Kat hl een Johnston, in the wake of a Novenber 19, 1999,
aut onobi | e accident which Plaintiff clains caused extensive
injuries to her back, right knee and wists. Despite her
$300, 000 claimand a settlenent offer of $75,000 by the
Def endant, on May 30, 2002, after a three day trial a jury found

the Defendant liable to the Plaintiff for only $40, 000.



Plaintiff brings the instant notion to remedy what she believes

to be an award of insufficient damages.

DI SCUSSI ON

| . LEGAL STANDARD

Federal Rule of G vil Procedure 59(a) indicates that a
new trial may be granted, “for any of the reasons for which new
trials have heretofore been granted in actions at law in the
courts of the United States.” Ganting a new trial because
damages were insufficient is only appropriate where the jury has
awar ded damages in an anount, “‘substantially |ess than was

unquestionably proven by plaintiff’s uncontradicted and

undi sputed evidence.’” Senper v. Santos, 845 F.2d 1233, 1236 (3d

Cir. 1988) (quoting Taylor v. Bennett, 323 F.2d 607, 609 (7"

Cr. 1963)). *“Damages assessed by a jury are not to be set aside
unl ess shocking to the judicial conscience or so grossly

i nadequate as to constitute a m scarriage of justice...or unless
the jury’s award indi cates caprice or m stake or clear abuse of
its fact-finding discretion or the clear influence of partiality,
corruption, passion, prejudice, or a msconception of the

law....” Tann v. Service Distributors, Inc., 56 F.R D. 593, 598

(E.D. Pa. 1972) (Becker, J.). Keeping these standards in mnd, we

turn to the facts in the matter before this Court.



1. APPLI CATI ON

Thr oughout her case in chief, Plaintiff presented
overwhel m ng anounts of detail ed evidence pertaining to her
injuries in the formof testinmony fromherself as well as doctors
Del asotta, Gerson and Mansmann. This testinony is discussed at
| ength on pages 9 though 16 of Plaintiff’s Menorandum of Law.
Wil e the exact details of this testinony need not be, nor could
they be, restated here, it is sufficient to note that viewed
cunmul atively, the evidence established that as a result of the
accident the Plaintiff required or requires surgery on her right
knee, wists, neck and back. |In addition, the Plaintiff
testified to her daily pain and inability to perform nornal
activities which she was able to performprior to the accident.

Despite this evidence, the jury awarded only $40, 000.
This award can be better understood from an exam nation of what
evi dence the Defendant was able to elicit during the trial. The
Def endant established that the state trooper’s report fromthe
acci dent scene indicated that the Plaintiff nmade no conpl aints of
any injury imediately after the accident and that she denied
i medi at e nedi cal assistance. Furthernore, the defense
establ i shed what may appear to sonme to be a sporadic history of
treatment. In addition, the Plaintiff had sustained injuries

previous to the accident in sone of the sane areas she clained to



have been injured as a result of the accident. Finally, the
Plaintiff’s testinony contradi cted sone of her doctors’ records
with regard to visits and treatnents rendered during those
visits.

Al t hough unfortunately |low, the $40,000 award in this
case does not offend or shock the conscience of this Court.! In
addi tion, as addressed above, the award is not substantially |ess
than was proven by plaintiff’s uncontradi cted and undi sputed
evidence. Furthernore, the jury’'s award does not indicate
m st ake, corruption, prejudice or a msconception of the | aw.
Because the Plaintiff fails to neet the standard necessary to
grant a notion for a newtrial, this Court nust deny Plaintiff’s

Mbt i on.

AN APPROPRI ATE ORDER W LL FOLLOW

Cl arence C. Newconer, S.J.

1 The Plaintiff is correct in indicating that this Court
encouraged the parties to settle for $300,000 (the anmount originally
demanded by Plaintiff). However, Plaintiff neglects to reveal that
the Court did so in pretrial negotiations wi thout being furnished with
i mportant facts (as di scussed above) which were later presented to the
jury by the Defendant.






IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN SENESE : ClVIL ACTI ON
Plaintiff
V.

KATHLEEN JOHNSTON
NO. 01-5190

Def endant

ORDER

AND NOW this day of August, 2002, upon
consideration of Plaintiff’s Mdtion for a New Trial (Docunent 21)
and Defendant’s Response (Docunent 22), it is hereby ORDERED t hat

Plaintiff's notion is DEN ED.

AND I'T I S SO ORDERED.

Cl arence C. Newconer, S.J.



